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“The Combating of Rape Act 8 of 2000 is one of
the most progressive laws on rape in the world.
Implicit in the Act is a recognition that rape
is not a sexual crime, but that it is a crime of
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to humiliate and destroy.”
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his study examines national police statistics on rape, plus a
sample of rape cases which originated during 2000-2005, to
see how Namibia’s Combating of Rape Act 8 of 2000 is working
in practice.
Reported rapes and attempted rapes in 2003-2005 amount
to 1100-1200 cases per year, which is equal to about 60 reported
cases per 100 000 people in Namibia – as compared to about 117
reported cases per 100 000 people in South Africa and about 9
reported cases per 100 000 people in Kenya.
It is impossible to determine if the increase in the number of
reported rapes and attempted rapes over time results from an
increase in the number of rapes being committed, an increase
in the number of rapes being reported, or a mixture of these
two factors.
Recent police statistics indicate that just over one-third of
all victims of rape and attempted rape are under age 18.
The expanded gender-neutral definition of rape is being
applied in practice. Both females and males are laying charges
of rape, although rape complainants are still overwhelmingly
female. The broad definition of “sexual act” applied by the
new law is being utilised, even though the majority of rape
cases still involve sexual intercourse. Similarly, the broad new
definition of “coercive circumstances” is also being applied as
intended. All of the different types of coercive circumstances
are being recognised in practice, even though most rapes still
involve force or threats of force.
Most rapes in our sample were committed by partners, family
members or acquaintances, with only about 12% of all rapes
being committed by strangers. About 11% of the rape cases
examined involved multiple perpetrators. The vast majority of
perpetrators (more than 99%) were male, and about 13% of the
perpetrators were young men under the age of 18.
Despite the creation of Woman and Child Protection Units
(WCPUs) staffed by many committed police officers, some rape
complainants still receive an unsympathetic response when
reporting rapes – particularly rapes by husbands or other
partners. This may stem in part from the lack of adequate
training for WCPU personnel.
Police response also continues to be hampered by practical
problems such as lack of transport, the absence of expertise
for dealing with child rape complainants and inadequate com
munication between police stations regarding WCPU staff
who are “on call” after-hours.
Police investigation techniques could be improved by earlier
involvement of prosecutors, particularly now that the Office of
the Prosecutor-General has established a specialised unit for
handling sexual offences and domestic violence.
Problems with police statements are sometimes a barrier
to successful prosecution; this could be improved by the use of
tape-recorded statements in the complainant’s mother-tongue.
Now that all rape cases are handled by WPCUs, Parliament
should allocate a specific budget to WCPUs for this purpose.
One of the weakest aspects of the criminal justice system’s
response to rape pertains to the collection and use of medical
evidence, which is often crucial in obtaining convictions. Many
doctors who examine rape complainants appear to lack sufficient
time, training and sometimes commitment to the task. More
intensive training and monitoring of doctors who carry out this
task is crucial if conviction rates are to be increased.
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One big problem in this respect appears to be a breakdown in communications
between police, prosecutors, courts and the National Forensic Science Institute,
with courts being told that lab results are not yet ready when they are in fact
waiting to be collected. New systems of distribution and control of rape kits are
in the process of being established, but presiding officers could address this
problem immediately by the simple expedient of insisting on confirmation from
the lab in any instance where a postponement is requested on the grounds of
unfinished lab results.
The provision of medical services for rape complainants, including postexposure prophylaxis to reduce the chances of acquiring HIV from the rape, is
not yet satisfactory – particularly in rural areas. However, the Ministry of Health
& Social Services is still in the process of rolling out these services and providing
appropriate training to those responsible for administering such medications.
Public awareness of the need for post-rape medications appears to be low.
One way to improve official response would be to establish a regular, informal
forum for key role players from different ministries and institutions to come
together to discuss issues and problems across sectors.
Only 16% of the perpetrators accused of rape or attempted rape are convicted
of either of these crimes. The most serious gap is between charge and trial. About
one-third of all rape complainants request withdrawal of their cases, usually
within 1-2 months of laying the charge – with almost two-thirds of these cases
involving rapes perpetrated by partners, family members or acquaintances. It
may be that some of these complainants prefer to resolve the matter by means of
compensation under customary law, although technically this remedy could be
pursued at the same time as a criminal charge for rape.
Case withdrawals could be reduced by the introduction of a victim’s assistance
programme staffed primarily by trained volunteers who could support the survivor,
help explain the court process, assist with logistical questions, keep the complainant
informed of the progress of the case and accompany the complainant to court
proceedings. This could reduce trauma to the rape complainant and at the same
time free prosecutors to focus on the legal issues.
Most of those interviewed appeared to be familiar with the provisions aimed at
assisting vulnerable witnesses in court, and had utilised many of them to the extent
that available resources permitted – particularly the use of support persons, having
the presiding officer re-state questions to the complainant, moving furniture or
dispensing with robes to make the atmosphere less intimidating, and using screens
or closed-circuit television to shield the complainants from seeing the accused.
However, there are also indications that the options for vulnerable witnesses are
often being ignored, possibly because of a lack of clarity on who is responsible for
suggesting them.
The most consistent procedural oversight is lack of implementation of the provision
on closed court, with few service providers being aware that the new law requires
the court to be closed during the entire rape trial unless the complainant requests
otherwise.
The minimum sentences appear to be working in practice, although the statistics
suggest that courts often look to the minimum sentences as being fixed sentences
instead of base level sentences – especially when it comes to the heavier minimums
of 10 and 15 years. Members of the public often call for stiffer sentences for rapists,
but the study findings indicate that it would make more sense to spend energy and
public resources on decreasing case withdrawals and increasing conviction rates.
Namibia’s Combating of Rape Act appears to be one of the most progressive
rape laws in southern Africa to date, and other African countries have looked to
it as a model in many respects. Therefore, the recommendations contained in this
study may be useful beyond the borders of Namibia.
All of the recommendations contained in the report are compiled in Chapter 19
for easy reference.
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